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[Vol. 65:1 ever, is commercial speech, and as such it has long been thought to fall outside the guaranteed freedom of speech and press. 4
At bottom, the doctrine of commercial speech rests on a clean distinction between the market for ideas and the market for goods and services. In the realm of ideas, the first amendment erects stringent safeguards against governmental restraint. In the economic sphere, by contrast, the majoritarian political process controls. Under the doctrine of commercial speech, ordinary business advertising is part and parcel of the economic marketplace and therefore is excluded from the protections of the first amendment.
As a result, commercial speech has been subject to numerous restrictions that would be unconstitutional if applied to "speech" of a different sort. For example, advertisements may be banned as offensive, even though they are manifestly not obscene, 5 and they practices of an osteopathic physician); All Diet Foods Distribs., Inc. v. Time, Inc., 56 Misc. 2d 821, 290 N.Y.S.2d 445 (Sup. Ct. 1967) (first amendment protection for derogatory implications of photograph in book on nutrition).
For an elaborate attempt to define commercial speech, see Comment, supra note 1, at 222-36. While the attempt to mark the precise boundaries of commercial speech may be difficult, perceiving its general contours is not; such an understanding is sufficient for the purposes of this article.
But see Carey v. Population Servs. Int'l, 431 U.S. 678 (1977). The Court stated: Appellants contend that advertisements of contraceptive products would be offensive and embarrassing to those exposed to them, and that permitting them would legitimize sexual activity of young people. But these are classically not justifications validating the suppression of expression protected by the First Amendment. At least where obscenity is not involved, we have consistently held that the fact that protected speech may be offensive to some does not justify its suppression. Id. at 701. Carey dealt with advertisements of products-contraceptives-that citizens have -an independent constitutional right to use. See also Bigelow v. Virginia, 421 U.S. 809 (1975) . The Court in Carey, however, further suggested that offensive, purely commercial advertising might be treated differently:
Appellants suggest no distinction between commercial and noncommercial speech that would render these discredited arguments meritorious when offered to justify prohibitions on commercial speech. On the contrary, such arguments are clearly directed not at any commercial aspect of the prohibited advertising but at the ideas conveyed and form of expression-the core of First Amendment values. 431 U.S. at 701 n.28.
Mr. Justice Stevens joined in that part of the opinion on the understanding that it does not foreclose "any regulation on the content of contraceptive advertising in order to minimize its offensive chracter. . simply because an advertisement is within the zone protected by the First Amendment." Id. at 716 (Stevens, J., concurring). He continued,
The fact that a type of communication is entitled to some constitutional protection does not require the conclusion that it is totally immune from regulation. Cf. Young v. American Mini Theatres, 427 U.S. 50, 75-71 [1976] . ...
In the area of commercial speech-as in the business of exhibiting motion pictures for profit-the offensive 6haracter of the communication is a factor which may affect the time, place, or manner in which it may be expressed. Cf. Young v. American Mini
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Commercial Speech may be condemned as misleading, even though they contain no false statement of fact. 6 In some cases, the federal authorities have actually required corrective advertising to undo the supposed misconceptions engendered by past efforts.' Government commonly may demand that advertisements include certain information, 8 display specific warnings,' or use approved product descriptions, ' even Theatres, supra. The fact that the advertising of a particular subject matter is sometimes offensive does not deprive all such advertising of First Amendment protection; but it is equally clear to me that the existence of such protection does not deprive the State of all power to regulate such advertising in order to minimize its offensiveness. See, e.g., FTC v. Mary Carter Paint Co., 382 U.S. 46, 48 (1965) (two-for-the-price-of-one advertising found to be deceptive, even though "respondent was not permitted to show that the quality of its paint matches those paints which usually and customarily sell in the $6.98 range"); FTC v. Colgate-Palmolive Co., 380 U.S. 374, 384-92 (1965) (demonstration of shaving cream's ability to soften sandpaper so it could be shaved found deceptive where a plexiglass "mock-up" was used for visual clarity).
I E.g., Warner-Lambert Co. v. FTC, 562 F.2d 749 (D.C. Cir. 1977), cert. denied, 435 U.S.
(1978).
8 E.g., J.B. Williams Co. v. FTC, 381 F.2d 884 (6th Cir. 1967) (makers of "Geritol," an iron supplement, who represented, directly or indirectly, that people with a tired feeling would find relief must also state that this is true only for people suffering from iron deficiency anemia and that the vast majority of people experiencing tiredness do not have such a deficiency); 15 U.S.C. § 206 (1976), as implemented by Environmental Protection Agency Regulations on Fuel Economy of Motor Vehicles, 40 C.F.R. § 600 (1977) (detailed regulations governing dissemination of fuel-consumption/mileage information by auto manufacturers); 21 id. § 343(e) (1976) (food deemed misbranded if in package form unless "it bears a label containing (1) the name and place of business of the manufacturer, packer, or distributor; and (2) an accurate statement of the quantity of the contents in terms of weight, measure, or numerical count"); id. § 343(f) (food misbranded if "any word, statement, or other information required by or under authority of this chapter to appear on the label or labeling is not prominently placed thereon"). Cf. 15 U.S.C. § 1232 (1976) (label requirements on new car "sticker"). § 1335, which prohibits broadcast advertising of cigarettes). In 1964, the Federal Trade Commission issued a trade regulation rule declaring the advertisement of cigarettes without disclosing, clearly and prominently, that cigarette smoking is dangerous to one's health to be an unfair and deceptive practice within 15 U.S.C. § 45. See 29 Fed. Reg. 8325 (1964) . The effective date of this rule was postponed, but in 1972, a consent decree was entered obliging cigarette manufacturers to add the warning to their advertisements. American Brands, Inc., where these requirements are not necessary to avoid inaccuracy or deception." The federal government also may suppress advertising of illegal products and all broadcast advertising of some legitimate products, most notably cigarettes." These illustrations suffice to suggest the pervasive legal regulation of business advertising. That such restraints have long been assumed constitutional is tribute to the prevalence of the notion that commercial speech is something apart from the freedom of speech and press guaranteed by the first amendment.
In its 1976 decision in Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., ' 3 the Supreme Court rejected that notion. Earlier decisions had presaged the demise of the commercial speech exception, but all were explicable on other grounds.' 4 of Health, Education, and Welfare to promulgate "a reasonable definition and standard of identity" for food "under its common or usual name." Id. § 341. Food may then be deemed misbranded [i] f it purports to be or is represented as a food for which a definition and standard of identity has been prescribed by regulations as provided by section 341 of this title, unless (1) it conforms to such definition and standard, and (2) its label bears the name of the food specified in the definition and standard ....
Id. § 343(g). See also id. § 343(c) (misbranded "[i]
f it is an imitation of another food, unless its label bears, in type of uniform size and prominence, the word 'imitation' and, immediately thereafter, the name of the food imitated"). These provisions are best remembered in the context of the definitional battle over what constitutes "peanut butter." See J. GOULDEN, THE SUPERLAWYERS 185-88 (1972) . " The EPA automobile mileage requirements, see note 8 supra, are required even though nothing may have been said about the vehicle's mileage capacity in the first place. The same may be true of the cigarette labeling requirements, see note 9 supra. These requirements could be said to counter "tacit" deception engendered by the advertising itself, but they demonstrate that the government's leeway in deciding whicA commercial messages are desirable is qualitatively different from the government's power over speech traditionally thought to lie at the core of the first amendment. See FTC v. Mary Carter Paint Co., 382 U. S. 46 (1965) . The Court stated:
It is true that respondent was not permitted to show that the quality of its paint matched those paints which usually and customarily sell in the $6.98 range, or that purchasers of paint estimate quality by the price they are charged. If both claims were established, it is arguable that any deception was limited to a representation that Mary Carter has a usual and customary price for single cans of paint, when it has no such price. However, it is not for courts to say whether this violates the Act. 
Commercial Speech
As the Court itself recognized, however, Virginia Board of Pharmacy was a paradigm case of commercial speech,' 5 and the invalidation of the restrictive statute therefore was all the more telling. Virginia law prohibited any licensed pharmacist from advertising prescription drug prices.' Consumers challenged this provision by asserting that it interfered with their first amendment right to receive and with pharmacists' first amendment right to convey such price information. In holding that price advertising was not outside the first amendment, the Court rejected the central premise of the commercial speech doctrine-namely, that business advertising that does no more than solicit a commercial transaction may be regulated by government on the same terms as any other aspect of the marketplace. Instead, the Court equated ordinary business advertising with constitutionally protected speech. Although noting that commercial speech may be restricted in some ways in which noncommercial speech may not be, the Court withdrew the regulation of commercial advertising from the arena of political choice and reserved it to review by the judiciary under the aegis of the first amendment.1 7 We believe that Virginia Board of Pharmacy was decided wrongly. In our view, the first amendment guarantee of freedom of speech and press protects only certain identifiable values. Chief among them is effective self-government. Additionally, the first amendment may protect the opportunity for individual selffulfillment through free expression. Neither value is implicated by Valentine v. Chrestensen, 316 U.S. 52 (1942) 
I. PRINCIPLES FOR PROTECTING THE FREEDOM OF SPEECH
Our argument proceeds from certain premises concerning the role of judicial review and the principles for protecting the freedom of speech. At the outset we find persuasive the need to distinguish legislative from constitutional decisionmaking. Legislative action implements popular sovereignty; judicial review contradicts that ideal. Every judicial invalidation of a statute overrides the judgment of elected officials and substitutes the decision of persons removed from the institutional constraint of voter approval and schooled in the wisdom of an antidemocratic tradition.' 9 It does not A recurring but ultimately uninformative idea is that the content of the first amendment should derive from an entirely nonfunctional identification of something called "speech." Under this literalistic view, the meaning of the constitutional guarantee would be sought in the definition of the phenomenon of speech rather than through an inquiry into the rationale and purpose of the amendment. 2 4 This approach would regard every use of words as presumptively protected against governmental interference or restraint. As noted above, neither text nor history compels this conclusion, but the real problem with definitional literalism is that it would lead quicklyto absurdity. It would, for example, spy a constitutional issue in every punishment of criminal conspiracy or solicitation and in many cases of espionage. 5 It would also lead to the assertion of a first amendspeech' may very well be a term referring to a defined or assumed scope of liberty, and it may be this area of liberty that is not to be 'abridged' "). REv. 299, 307-08 (1978) . Professor BeVier notes that "[tihe only firm conclusion solidly based on historical scholarship is that the framers 'had no coherent theory of freedom of speech. '" Id. at 307 (quoting Bork, supra note 19, at 22) .
24 Mr. Justice Black was the most famous proponent of a "literal" approach to the first amendment. In one sentence, he expressed this thesis as follows: "I read 'no law. . . abridging' to mean no law abridging. " Smith v. California, 361 U.S. 147, 157 (1959) 27 or burning a draft card.2s The latter activities receive some protection, but no one, least of all the Supreme Court, finds a first amendment problem in punishment for perjury. The reason that perjury, fraudulent misrepresentation, and the like are not thought to pose first amendment difficulties lies not in any sort of balancing but rather in the intuition that guaranteeing a right to lie, for example, has nothing to do with the purposes of protecting freedom of speech. 2 9 In other words, the inquiry is not a matter of classification but of reasoning. It does not turn on the abstract properties of something called "speech" but on the rationale for protecting the "freedom of speech" against majoritarian regulation. Derivation of general principles for protecting the freedom of speech far exceeds the ambition of this piece. It is appropriate, however, even for the limited proposition that the first amendment should not protect commercial speech, to summarize the principles that we take to inform judicial implementation of the guarantee of freedom of speech. Two ideas seem to dominate both cases and commentaries.
The first sees the freedom of speech as an essential corollary of representative democracy as established by the Constitution. Through that structure, the sovereignty of the nation is lodged ultitation, obscenity, perjury, false advertising, solicitation of crime, complicity by encouragement, conspiracy, and the like"). Libelous utterances not being within the area of constitutionally protected speech, it is unnecessary, either for us or for the State courts, to consider the issues behind the phrase "clear and present danger." Certainly no one would contend that obscene speech, for example, may be punished only upon a showing of such circumstances.
Libel, as we have seen, is in the same class. 
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[Vol. 65:1 mately in the people. 30 This constitutional structure of popular selfgovernment would be meaningless without the freedom to discuss issues relevant to self-government.
3 ' Thus, at a minimum, the first amendment "protects the process of forming and expressing the will of the majority according to which our representatives must govern. ' 3 2 Put more crudely, the amendment protects "political" speech.
Of course, that concept need not be limited to debate of governmental policy. Political speech may also encompass a wider exchange of ideas and information antecedent to the formation of political opinion. 3 For example, information concerning the degree of concentration in a particular industry and the costs and benefits of reducing (or increasing) that concentration may be considered relevant for informed decisionmaking on antitrust policy, even if that information is not acquired in the course of a debate over governmental action.
Proponents of the political speech rationale do not agree on the question of its scope. Professor Bork would limit political speech to "speech concerned with governmental behavior, policy or personnel • * , [including] a wide range of evaluation, criticism, electioneering and propaganda, ' 3 4 but others assert that this rationale should 3 Bork, supra note 19, at 27-28. Professor Bork argues that "freedom of speech" should be limited to debate of governmental policy because that is the only form of speech that may be distinguished from all other forms of speech and activity on a truly principled basis. Thus "[c] onstitutional protection should be accorded only to speech that is explicitly political." Id. at 20. For him, no reasoned basis exists to single out literary expressions, for example, for first amendment protection from any other human activity related to self-fulfillment. Thus explicitly political speech "does not cover scientific, educational, commercial or literary expressions as such." Id. at 28.
Commercial Speech protect as well the "forms of thought and expression . . . from which the voter derives . . . the capacity for sane and objective judgment which, so far as possible, a ballot should express."5 Whatever its precise parameters, however, this rationale does not include "speech" irrelevant to the processes of political decisionmaking, or so tenuously connected as to be no more useful in the formation and reformation of political opinions than the experience of life itself.:" In other words, the political speech rationale does not protect a right of individual expression for its own sake but rather seeks to preserve the systemic integrity of our constitutional scheme of selfgovernment.
The political speech principle first received extended elaboration in the work of Alexander Meiklejohn.
37 Subsequent commentators have criticized aspects of Meiklejohn's argument, 3 but few would question "his basic conclusion that the constitutional process of self-government provides an indispensable clue to the meaning of the first amendment." 39 Indeed, the fighting issue is not the validity of Meiklejohn's insight but rather its exclusivity. Some theorists insist that the political speech principle is the only legitimate premise for construing the first amendment. 0 Others contend that the " Meiklejohn, supra note 33, at 256-57. Thus, although Professor Meiklejohn derived "freedom of speech" from a constitutional theory of public power rather than a private right, he believed that the sound exercise of the ballot right would shelter within the protective scope of the first amendment: "1. Education, in all its phases. . . . 2. REv. 429, 434-58 (1971) .
11 BeVier, supra note 23, at 309. See Mills v. Alabama, 384 U.S. 214, 218 (1966) ("there is practically universal agreement that a major purpose of [the First] Amendment was to protect the free discussion of governmental affairs"). Cf. Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964) ("speech concerning public affairs is more than self-expression; it is the essence of self-government"); H. KALVEN, THE NEGRO AND THE FIRST AMENDMENT 6 (1965) ("free speech is so close to the heart of democratic organization that if we do not have an appropriate theory for our law here, we feel we really do not understand the society in which we live"). Emerson finds in the first amendment something akin to a statement of natural law. He starts with "the widely accepted premise of Western thought that the proper end of man is the realization of his character and potentialities as a human being. 4 2 For Emerson, self-realization begins with the development of the mind, a process that is necessarily individual in character. Thus Emerson reasons that "every man-in the development of his own personality-has the right to form his own beliefs and opinions."' 3 He must also have the right to express those beliefs and opinions because "expression is an integral part of the development of ideas, of mental exploration and of the affirmation of self."" "Hence," Emerson concludes, "suppression of belief, opinion and expression is an affront to the dignity of man, a negation of man's essential nature." 4 for truth, unless we take the view that truth is entirely a product of the marketplace and is definable as the perceptions of the majority of men, and not otherwise. The social interest that the First Amendment vindicates is rather, as Alexander Meiklejohn and Robert Bork have emphasized, the interest in the successful operation of the political process, so that the country may better be able to adopt the course of action that conforms to the wishes of the greatest number, whether or not it is wise or is founded in truth.
Discussion, the exchange of views, the ventilation of desires and demands-these are crucial to our politics. And so, for much the same reasons, is the effectiveness of the decisions reached by the political process . . . . It would follow, then, that the First Amendment should protect and indeed encourage speech so long as it serves to make the political process work, seeking to achieve objectives through the political process by persuading a majority of voters; but not when it amounts to an effort to supplant, disrupt, or coerce the process . . . ; and also not when it constitutes a breach of an otherwise valid law, a violation of majority decisions embodied in law. 62-63 (1975) ("[t] he colonists were not thinking as intently as we do now in terms of protecting the individual against the manifold pressures of the collective").
A. BICKEL, THE MORALITY OF CONSENT
3 Emerson, supra note 29, at 879.
SId. , Id. Professor Emerson lists four "values" that freedom of expression protects:
Maintenance of a system of free expression is necessary (1) as assuring individual self-
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Although we are not entirely comfortable with Emerson's thesis," for present purposes we are willing to accept both political speech and individual self-fulfillment as legitimate premises for protecting the freedom of speech. While these two principles may not exhaust the catalogue of values attributed to the first amendment, 47 they do capture in reliable summary the dominant conceptions of the meaning of freedom of speech. Most interpretations of that guarantee emphasize the protection either of political speech or of individual fulfillment, (2) as a means of attaining the truth, (3) as a method of securing participation by the members of the society in social, including political, decision-making, and (4) 78-79 (1970) . Thus, in any particular case involving mixed speech and conduct, resolution of the limit of governmental competence will be derived from a judicial weighing of the competing interests. See T. EMERSON, THE SYSTEM OF FREEDOM OF ExPRESSION, supra note 41, at 87 (uses "the nature of the government's interest" to differentiate "the burning or turning in of draft cards from a refusal to have them in one's possession"). Limits on the right to selffulfillment then are prudential rather than principled; they must be gleaned from practical, competing concerns rather than from an inherent, comprehensible notion of freedom of speech. The political speech theory, by comparison, while arguably no easier to apply to particular facts, see notes 69-80 infra and accompanying text, contains its own limiting principle: it does not protect expression irrelevant to the operation of representative democracy established by the Constitution. See notes 30-40 supra and accompanying text.
Second, the right to individual self-fulfillment and the political speech principle can have only an ironic relationship with each other. Under Meiklejohn's thesis, the first amendment functions to protect the self-governing process. A first amendment right of individual selffulfillment, by contrast, disallows legislative choice on grounds unrelated to the integrity of the political process, thus limiting the power of the the political system that the guarantee of freedom of speech, at least in part, is designed to nuture. See BeVier, supra note 23, at 322. A first amendment encompassing both theories would contain the same conflict between majoritarian and antimajoritarian decisionmaking that pervades the constitutional scheme as a whole. Virginia Law Review autonomy in matters of opinion, belief, and expression. 8 Also, we are unable to discover-in the opinion of the Court, in the secondary literature, or in our own reflections-any other principle that would bring the protection of commercial speech within the scope of the first amendment. Thus these two principles provide useful vantage points for examination of the constitutional status of commercial speech.
II. FIRST AMENDMENT PRINCIPLES AND COMMERCIAL SPEECH
Measured in terms of traditional first amendment principles, commercial speech is remarkable for its insignificance. It neither contributes to self-government nor nurtures the realization of the individual personality. Thus, although business advertising may play an important role in ordering the marketplace, it falls outside the accepted reasons for protecting the freedom of speech.
In the first place, commercial speech has no apparent connection with the idea of individual self-fulfillment. Whatever else it may mean, the concept of a first amendment right of personal autonomy in matters of belief and expression stops short of a seller hawking his wares. Professor Emerson himself asserts that commercial soliciting and similar activities "fall within the system of commercial enterprise and are outside the system of freedom of expression." 49 Emerson, supra note 29, at 948 n.93 ("Communications in connection with commercial transactions generally relate to a separate sector of social activity involving the system of property rights rather than free expression"). Professor Baker who believes, as does Professor Emerson, that the central meaning of the first amendment may be found in individual selfexpression, also was unable to fit the protection of commercial speech within that rationale:
The individual uses speech to order and create the world in a desired way and as a tool for understanding and communicating about that world in ways which he or she finds important. In fact, the values supported or functions performed by protected speech result from that speech being a manifestation of individual freedom and choice. However, in our present historical setting, commercial speech is not a manifestation of individual freedom or choice; unlike the broad categories of protected speech, commercial speech does not represent an attempt to create or affect the world in a way which can be expected to represent anyone's private or personal wishes. Therefore, profit-motivated or commercial speech lacks the crucial connections with individual liberty and self-realization which exist for speech generally, and which are central to justifications for the constitutional protection of speech, justifications which in turn define the proper scope of protection under the first amendment. [Vol. 65:1 Commercial Speech tive canvas of the reasons for its decision, did not identify drug price advertising as a form of protected self-expression by the pharmacist. In fact, the Court contradicted any such rationale by correctly "assuming" that "the advertiser's interest is a purely economic one." 5 0 Thus, whatever its other effects, governmental regulation of commercial speech does not invade the concept of a first amendment right of a personal fulfillment through self-expression. Judicial abrogation of legislative control over commercial speech cannot be justified on this ground.
Governmental regulation of commercial advertising also does no violence to the protection of political speech. Conceptually, the irrelevance of commercial speech to the political speech principle is a mere truism, at least from the speaker's standpoint, because "commercial speech" is defined in part by the absence of political significance.' "[Sipeech which does 'no more than propose a commercial transaction' ",52 omits, by definition, any expression essential to self-government. For this kind of communication, the structure of representative democracy yields no inference of inviolability because commercial speech concerns economic rather than political decisionmaking. Furthermore, in this case, at least, experience confirms reason. The typical newspaper advertisement or television commercial makes no comment on governmental personnel or policy. It does not marshall information relevant to political action, nor does it focus public attention on questions of political significance. Indeed, ordinary commercial advertising is generally so bland as to be irrelevant even to those antecedent questions of value or attitude that may underlie political opinion. 53 One could argue, however, that consumer experience with a scheme of unrestricted price advertising might influence political opinion toward the desirability of legal regulation. According to this argument, price advertising is politically significant because it enables consumers to make more informed political judgments on whether such advertising should be allowed. Of course a ban on such advertising is politically significant in exactly the same sense. Indeed, taking the argument one step further, any kind of experience may affect the formation of political opinions, but it scarcely follows that all such activity is protected by the first amendment. The link is too tenuous. For example, the activity of purchasing drugs under different regimes of economic regulation would be relevant to issues of political choice in the same highly limited way as would a scheme of unrestricted price advertising, but no one would contend that the consumer has a right to lower drug prices if the legislature mandates fixed, and higher, prices. At least no such right would be found in the first amend-
The point seems plain enough and would require no belaboring were it not for some rather curious pronouncements by the Court in Virginia Board of Pharmacy. As a starting proposition, the Court accurately noted what was not in issue:
Our pharmacist does not wish to editoralize on any subject, cultural, philosophical, or political. He does not wish to report any particularly newsworthy fact, or to make generalized observations even about commercial matters. The "idea" he wishes to communicate is simply this: "I will sell you the X prescription drug at the Y price." 5 4 On first glance, the statement could not be more clear. The Court is saying that price advertising has nothing to do with political speech or even with the exposition of cultural or philosophical ideas, and most of the Court's analysis proceeds on that basis. Had the case involved political commentary or the publication of newsworthy information, the result would have been commonplace, and there would have been no occasion for the groundbreaking assertion of first amendment protection for speech of purely commercial import. .
5
Having initially assessed the problem correctly, the Court then muddies the waters. The Court rightly avoids any effort to force price information into the concept of political expression by the speaker. With respect to the listener, however, the Court apparently could not resist trying to associate price advertising with the protection of political speech. That attempt begins with the familiar observation that the ready availability of commercial information fosters the efficient allocation of resources in a free market economy. The opinion then continues as follows:
And if it [the free flow of commercial information] is indispensable to the proper allocation of the resources in a free enterprise system, it is also indispensable to the formation of intelligent opinions as to 
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Commercial Speech how that system ought to be regulated or altered. Therefore, even if the First Amendment were thought to be primarily an instrument to enlighten public decisionmaking in a democracy, we could not say that the free flow of information does not serve that goal. "6 The striking indirection of phrasing suggests that the Court may be a little doubtful of this argument, as well it should be. While an unrestrained flow of commercial advertising may be essential to the efficient functioning of a free market economy, neither commercial advertising nor a free market economy is essential to informed political decisionmaking.
57
Simply put, the Court's argument, if its cautiously negative approach may be called that, is a non sequitur. It apparently rests on the assertion that because regulation of the free enterprise system " 425 U.S. at 765 (footnotes omitted). ST Professor Redish sees advertising as serving "a legitimate educational function in that it is 'an immensely powerful instrument for the elimination of ignorance'" and that the results of this education "is the economy in time and effort the individual consumer realizes, as well as the increased sophistication he enjoys as to products with which he would otherwise remain unfamiliar." Redish, supra note 38, at 433. He therefore concludes that "[i]f the individual is to achieve the maximum degree of material satisfaction permitted by his resources, he must be presented with as much information as possible concerning the relative merits of competing products." Id. See also id. at 439. This position, however, fails to take account of the lack of an underlying constitutional entitlement to enjoy that diversity ab initio. The government is free, in innumerable ways, to limit the "maximum degree of material satisfaction permitted by [a consumer's] resources." See notes 110-25 infra and accompanying text. Once that is realized, the structure of Professor Redish's argument collapses. Cf. Bork, supra note 19, at 27 ("Other human activities and experiences also form personality, teach and create attitudes just as much as does the novel, but no one would on that account, I take it, suggest that the first amendment strikes down regulation of economic activity, control of entry into a trade, laws about sexual behavior, marriage and the like").
Several other authors, in trying to establish a link between the constitutional protection of commercial speech and the traditional principles underlying the first amendment, likewise have proposed that because commercial speech may be as "important" as political speech, it therefore should be protected under the Meiklejohn "political 188-89 (1971) . The basis of Professor Meiklejohn's "political speech" theory, however, was protection of speech essential to a representative form of government. See notes 30-40 supra and accompanying text. It was not based on the importance of such speech in other aspects of our lives. The first amendment, Professor Meiklejohn insisted, "is concerned, not with a private right, but with a public power, a governmental responsibility." Meiklejohn, supra note 33, at 255. Thus "the First Amendment . . . forbids Congress to abridge the freedom of a citizen's speech .. .whenever [that speech is] utilized for the governing of the nation. " Id. at 256 (emphasis added). See also id. at 258 ("there are many forms of communication which, since they are not being used as activities of governing, are wholly outside the scope of the First Amendment").
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[Vol. 65:1 is a matter of political choice, commercial advertising that plays a part in the functioning of the free enterprise system is for that reason politically significant speech. But in terms of relevance to political decisionmaking, advertising is neither more nor less significant than a host of other market activities that legislatures concededly may regulate." Political decisionmaking does not depend any more on knowing that "I will sell you the X prescription drug at the Y price" than it does on the ability of pharmacists to charge different prices for the same product in the first place. The decisive point is the absence of any principled distinction between commercial soliciting and other aspects of economic activity. This identity of interests belies the Court's cautious attempt to support the constitutionalization of commercial speech not as a matter of economic right but as a manifestation of political speech. The correct conclusion is the one with which the decision began: The role of price advertising in ordering the marketplace does not bring it within the political speech principle of the first amendment."
-" See Bork, supra note 19, at 25, 27. The Court apparently has backed off a bit from its roundabout assertion that commercial speech can be identified with the Meiklejohn "political speech" principle. In Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978) , the Court was concerned with the effect of parity between commercial speech and political speech, and concluded: "Rather than subject the First Amendment to such a devitalization, we instead have afforded commercial speech a limited measure of protection, commensurate with its subordinate position in the scale of First Amendment values ....
" Id. at 456 (emphasis added). Ohralik suggests, then, that the Court did not take seriously its assertion in Virginia Board of Pharmacy that "even if the First Amendment were thought to be primarily an instrument to enlighten public decisionmaking in a democracy, we could not say that the free flow of information does not serve that goal." Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. at 765.
59
The Court appears to be uneasy with the entire commercial speech development, but unwilling to state the reasons for its unease. The problem seems to be that pure commercial speech does not fit readily into the Court's recent analysis which emphasizes the first amendment's contribution to political dialogue and the operation of democratic institutions. The Supreme Court, 1976 Term, 91 HARv. L. REv. 70, 207 (1977 . The piece suggests that the Court should "articulate a view which explains. . . the role of commercial speech in light of traditional first amendment values," and, failing at that, "the Court should admit that different values inform its interpretation of the amendment in the areas of commercial and political speech." Id. While we agree that the Court has failed to justify the inclusion of commercial speech within the scope of the first amendment, we do not agree that the Court should simply cast around for a new reason instead of rejecting the incorporation. Only if the new reason bore some principled relation to an acceptable theory of the first amendment would adherence to Virginia Board of Pharmacy be justified. See also Comment, supra note 1, at 216 n.75 (acknowledging that the "Court's ruling that the microeconomic functions performed by commercial speech constitute interests protected by the first amendment" is an unjustified "novel addition" to first amendment analysis and favors the approach advocated by Professor Redish, see note 57 supra).
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A related line of argument posits a purely strategic rationale for protecting commercial speech. The thrust of this view is not that commercial speech, as such, is politically significant but rather that constitutional protection for commercial advertising is necessary to make effective the guarantee of free political debate. In other words, this argument concerns the practical administration of the distinction between commercial and political speech and not the theoretical scope of the political speech principle itself.
The starting point is the accepted proposition that constitutionally protected speech does not lose that status merely "because money is spent to protect it. "" e The distinction between protected and unprotected communication does not depend solely on conveyance for payment but rests on a mixed question of context and content: 6 ' Does the advertisement discuss an issue relevant to selfgovernment, or does it merely solicit a commercial transaction? The Court in Virginia Board of Pharmacy apparently believed that this inquiry would prove difficult, if not debilitating. " [N] o line," the Court suggested, "between publicly 'interesting' or 'important' commercial advertising and the opposite kind could ever be drawn." 2 Certainly, the Court is right in perceiving that there is no selfexecuting rule for determining the limits of the political speech principle in the context of business advertising. The specter of linedrawing, however, is seldom sufficient reason to abandon the inquiry entirely.' 3 As Mr. Justice Rehnquist pointed out in dissent, 4 it is one thing to speculate that some future case may require a refined and subtle judgment in applying the commercial speech doctrine. It is quite another thing to take this observation as a springboard for the wholesale displacement of legislative authority As Professor Bork has noted: Any theory of the first amendment that does not accord absolute protection for all verbal expression, which is to say any theory worth discussing, will require that a spectrum be cut and the location of the cut will always be, arguably, arbitrary. The question is whether the general location of the cut is justified. The existence of close cases is not a reason to refuse to draw a line and so deny majorities the power to govern in areas where their power is legitimate. Bork, supra note 19, at 28.
"1 425 U.S. at 787-88 (Rehnquist, J., dissenting).
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[Vol. 65:1 even where no such ambiguity exists. 5 To withdraw an entire field from legislative competence simply because doing so obviates the need for some more careful inquiry in the future puts the constitutional cart before the horse and contradicts all the usual arguments for restraint in the exercise of judicial review. Generally speaking, at least, respect for the concept of a representative democracy demands that intrusion into the legislative process on grounds of judicial expedience be sparingly used." 6 Of course, there may be exceptions. Conceivably, a difficulty in linedrawing could become so intractable and pervasive as to render the distinction itself untenable. To protect the constitutional rights in those cases, the sensible solution would be to abandon the inquiry or restructure the rule of decision. As the Supreme Court itself has observed in another context, it may sometimes be necessary to protect constitutionally irrelevant communication "in order to protect speech that matters."" While there may be situations in which this kind of rule is ultimately justified, respect for the majoritarian political process requires that a purely strategic abrogation of legislative choice not be undertaken in advance of necessity.
That necessity was entirely absent in . ..concern that the rules will in fact shield protected speech arises from the perception that the legal system is often incapable of making fine discriminations that would be necessary if rules of constitutional privilege simply mirrored the requirements of the principle itself. The pervasive phenomenon of the ".sixed utterance" has demonstrated stubborn resistance to adequate treatment in terms of abstract principle alone. Id. at 326-27 (emphasis in original). But see Bork, supra note 19, at 27-28.
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Commercial Speech to make a purely commercial statement to a prospective buyer." Because that statement does not remotely suggest an intractable linedrawing problem, the Court resorted to a hypothetical to suggest that the difficulty might nevertheless arise. "Our pharmacist," said the Court, "could cast himself as a commentator on store-tostore disparities in drug prices, giving his own and those of a competitor as proof." 9 That hypothetical is as close as the Court comes to explaining why the lack of a bright line at the boundary of commercial speech justifes withdrawal of the entire field from legislative competence. 70 The implication is that a legislative policy of restricting commercial speech would be impossible to administer and hence ineffectual. The Court apparently fears that advertisers could evade the legislative restraint by garnishing their advertisements with political commentary. If this proved correct, overruling the doctrine of commercial speech would be largely a formality. There would be no real curtailment of legislative power but only a facilitation for advertisers to do directly that which the Constitution guarantees them the right to do by subterfuge and indirection.
This argument founders on at least two grounds. First and fore-U 425 U.S. at 761. "Id. at 764-65. 7 The Court, in leading to this hypothetical, also provided some examples-taken from decided cases-to buttress its point:
Even an individual advertisement, though entirely "commercial," may be of general public interest. 412 (1978) . In the other two examples, the subjects of the advertisements, artificial furs and domestic producers, presumably can be legislatively regulated or banned. Should a product be deemed illegal, the maker or seller could be prevented from advertising it. See, e.g., Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376 (1973); notes 110-29 infra and accompanying text. The problem with the examples used in Virginia Board of Pharmacy, therefore, is that it is "difficult to justify protection of a means to an end primarily on the ground of its ability to achieve that end, when the end itself may be freely dispensed with. " The Supreme Court, 1975 Term, 90 HARv. L. REv. 56, 145 n.23 (1976 .
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most, it is belied by experience. The record in this case, for example, does not indicate that any pharmacist in fact had tried to avoid the legislative restriction by posing as a commentator on store-to-store disparities in drug prices. The Court points to no evidence of an unsolvable problem; indeed, the Courts' example is pure speculation. The absence of any previous problem of this sort is highly significant. After all, a rule distinguishing commercial from political speech is not an untried possibility. Quite to the contrary, the exclusion of commercial speech from the protections of the first amendment has been an established feature of constitutional doctrine for more than thirty years. During that era legislatures imposed a wide variety of restraints on commercial advertising. 7 ' Presumably, the parties adversely affected by such regulation have had ample incentive to evade its impact, and their efforts to do so should have presented to the courts exactly the kinds of linedrawing problems discussed above.
The remarkable fact, of course, is the absence of historical experience of this sort. 7 2 Valentine v. Chrestensen itself involved an attempted subterfuge, but the Court did not find any particular difficulty in making the distinction required by that case. 7 3 Subsequent decisions have touched on one or another aspect of the commercial speech doctrine, 74 but neither the volume nor character of past litigation reveals any inordinate judicial difficulty in applying the traditional rule. 75 The impression derived from study of prior experience is that of a rule widely understood, though not everywhere accepted-a rule attacked not for instability or unintelligibility but for reaching results thought by some to be undesirable.
( One reason for this rather quiet history is a purely practical consideration of the sort often overlooked in theoretical debate. It concerns the assumed propensity of affected parties to try to evade legal restraints on commercial speech by clothing their business messages in political commentary or social debate. Good reason exists to regard this as an unreal picture. After all, the businessman's first purpose is to make money, and advertising costs money. Ordinarily, the businessman will advertise or not according to his estimate of the expected return on that investment.
7 When the law restricts his ability to advertise, he will try to avoid that constraint if he thinks it would be profitable to do so. The kinds of disguises and stratagems that would be necessary to portray commercial advertising as political speech, however, are very likely to render the advertising itself less effective. Economic self-interest would often counsel because, when such cases arise, the courts may not be able to stop at locating merely the north and south poles of the subject matter, but may be required to do a more precise job of legal map-making and to fix a definite equatorial line. Where to draw such lines "is the question in pretty much everything worth arguing in the law," Mr. Justice Holmes often noted. 
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Virginia Law Review [Vol. 65:1 against any elaborate ruse to convey a forbidden commercial message. As a result, the legislative policy underlying a limitation on commercial speech is not likely to be defeated in practice by the subtle problems that abstract speculation may suggest.
78
Second, one must recognize that Virginia Board of Pharmacy in fact does not resolve whatever difficulties do inhere in the need to distinguish "commercial speech" from speech protected by the first amendment. The Court in that case explicitly stated that commercial speech, although now assimilated to the protections of the first amendment, is not entitled to the same level of protection accorded other kinds of "speech." 7 9 Even after Virginia Board of Pharmacy then, commercial speech must be distinguished from traditionally protected speech to determine the level of first amendment protection a particular communication will receive. Whatever linedrawing problems may have been encountered under the old doctrine thus are simply carried forward in a different context. 80
71 Problems in accurately distinguishing between political and commercial speech, moreover, should not create an intolerable "chilling effect" on protected speech. Any political commentator can frame his message to avoid valid advertising regulation. See BeVier, supra note 23, at 354. In addition, the Court effectively has protected political messages even when in the form of advertisements. See New York Times Co. v. Sullivan, 376 U. S. 254 (1964) . See generally Note, The First Amendment Overbreadth Doctrine, 83 HARv. L. REV. 844 (1970) .
7'
In concluding that commercial speech enjoys First Amendment protection, we have not held that it is wholly undifferentiable from other forms. There are commonsense differences between speech that does "no more than propose a commercial transaction". . . and other varieties. Even if the differences do not justify the conclusion that commercial speech is valueless, and thus subject to complete suppression by the State, they nonetheless suggest that a different degree of protection is necessary to insure that the flow of truthful and legitimate commercial information is unimpaired. 425 U.S. at 771 n.24 (citations omitted). Since that time, the Court expressly has relied on this difference when deciding a case. In holding that a state constitutionally could regulate a lawyer's solicitation of an accident victim, the Court stated:
Expression concerning purely commercial transactions has come within the ambit of the Amendment's protection only recently. In rejecting the notion that such speech "is wholly outside the protection of the First Amendment," Virginia Pharmacy, [425 U.S. at 761], we were careful not to hold "that it is wholly undifferentiable from other forms" of speech. [Id.] at 771 n.24. We have not discarded the "commonsense" distinction between speech proposing a commercial transaction, which occurs in an area traditionally subject to government regulation, and other varieties of speech. Ibid. To require a parity of constitutional protection for commercial and noncommercial speech alike could invite dilution, simply by a leveling process, of the force of the Amendment's guarantee with respect to the latter kind of speech. 
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In summary, Virginia Board of Pharmacy is inexplicable under traditional first amendment principles. Ordinary business advertising does not advance the goal of individual self-fulfillment through free expression, nor does it contribute to political decisionmaking in a representative democracy. Commercial advertising simply is not relevant to either of these commonly accepted bases for construing the first amendment. Moreover, there is no evidence of a strategic necessity to protect constitutionally irrelevant speech "in order to protect speech that matters." Both reason and experience suggest that the distinction between commercial speech and protected speech is relatively easy to maintain. Finally, we are at a loss to identify any other comprehensible understanding of the first amendment that would require protection of commercial speech. That is not to say, of course, that Virginia Board of Pharmacy is unsupported by any intelligible perception of public policy but only that the decision is responsive to values far removed from those that plausibly might be associated with a constitutional guarantee of the freedom of speech.
III. COMMERCIAL SPEECH AND ECONOMIC LIBERTY
In light of the irrelevance of traditional first amendment concerns to commercial advertising, it is not surprising that the Court in Virginia Board of Pharmacy spent relatively little effort trying to explain its decision in those terms. Instead, the opinion emphasized the adverse economic effects of Virginia's ban against drug price advertising. 8 ' The Court saw this restriction as an invasion of two basic values of economic liberty. The first is the opportunity of the individual producer or consumer to maximize his own economic utility. The second is the aggregate economic efficiency of a free market economy. The Court correctly perceived that the suppression of drug price advertising is likely to impair both of these values.
In discussing maximization of individual utility, the Court began with the "assumption" that the advertiser's interest "is a purely economic one. ' 8 2 While, as the Court noted, this factor does not disqualify the advertiser's claim to first amendment protection, 13 neither does it provide a reason for giving such advertisements constitutional protection. A more potent consideration was the interest of the individual consumer. As the Court pointed out, a "consumer's 
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Virginia Law Review interest in the free flow of commercial information . . . may be as keen, if not keener by far, than his interest in the day's most urgent political debate. ' 8 4 The Court went on to describe with feeling and eloquence the impact of a price advertising ban on individual consumers:
Those whom the suppression of prescription drug price information hits the hardest are the poor, the sick, and particularly the aged. A disproportionate amount of their income tends to be spent on prescription drugs; yet they are the least able to learn, by shopping from pharmacist to pharmacist, where their scarce dollars are best spent. When drug prices vary as strikingly as they do, information as to who is charging what becomes more than a convenience. It could mean the alleviation of physical pain or the enjoyment of basic necessities. 5 By voiding the legislative restriction on drug price advertising the Court hoped to enable individual consumers to spend their "scarce dollars" more effectively. The Court's economic analysis is surely correct. In the competitive economic model, a seller advertises only if he believes it to be more efficient than an alternative expenditure of similar resources." A ban against price advertising increases the costs of obtaining price information and makes it less likely that the consumer's choices will be well informed. 88 Because the marginal cost of acquiring more information at some point exceeds the marginal benefits of obtaining such information, the reduction of less costly sources of informa-425 U.S. at 763.
n Id. at 763-64. The Court also cited statistics that gave force to its textual statements and concluded: "These figures eloquently suggest the diminished capacity of the aged for the kind of active comparison shopping that a ban on advertising makes necessary or desirable." Id. at 764 n.18.
Id. at 763-65. (Vol. 65:1 tion means that a consumer (now more "uninformed" than would otherwise be the case) will pay more than is "necessary" (in a world of less costly information)." On the evidence in this case, the consumer may pay as much as seven times more. 0 The result is an unnecessary reduction in consumer purchasing power, and for the person of limited means, a decrease in the "alleviation of physical pain or the enjoyment of basic necessities."'" The ban, of course, may increase the welfare of pharmacists as a class but only by effecting a wealth transfer from consumers to pharmacists. 2 The Court also perceived that this impairment of individual economic opportunity has adverse implications for aggregate efficiency:
So long as we preserve a predominantly free enterprise economy, the allocation of our resources in large measure will be made through numerous private economic decisions. It is a matter of public interest that those decisions, in the aggregate, be intelligent and well informed. 3
" See G. STIGLER, supra note 88, at 207-08.
'
Certainly that information may be of value. Drug prices in Virginia, for both prescription and nonprescription items, strikingly vary from outlet to outlet even within the same locality. It is stipulated, for example, that in Richmond "the cost of 40 Achromycin tablets range from $2.59 to $6.00, a difference of 140% [sic]," and that in the Newport News-Hampton area the cost of tetracycline ranges from $1.20 to $9.00, a difference of 650%. 11 425 U.S. at 765. Information has social value; a lessening in the flow of information increases the probability of a misallocation of resources. See, e.g., Kronman, supra note 88, at 12 ("From a social point of view, it is desirable that information which reveals a change in circumstances affecting the relative value of commodities reach the market as quickly as possible ....
The sooner information of the change reaches the [market], the less likely it When consumers choose ignorantly, an inefficient allocation of societal resources is likely. 4 While the ultimate results of legislative interference with the competitive market are difficult to predict, it seems plausible to assume that the consequence of a reduced flow of information will lead to some situational monopolies that would not exist if advertising were unrestricted." Most economists are willing to assume that the existence of some monopoly power likely will lead to a lower level of aggregate economic efficiency than would otherwise be the case. 9 6 As a matter of public policy, both of these considerations are significant. The opportunity of the individual consumer to maximize his own utility by making well-informed economic choices is important, particularly in the context of medical care. Moreover, the nation plainly has an interest in promoting allocative efficiency in the economy as a whole-that interest lies at the heart of the federal antitrust laws. 97 Generally, one might regret any governmental action that invades these interests without some clearly offsetting benefit to the public good.
Virginia claimed such an offsetting benefit in the maintenance of professionalism among pharmacists. The state argued that unlimited advertising would lead to aggressive price competition in the is that social resources will be wasted"). STuD. 11 (1956) . In simplified terms, it counsels that in a worldthat is not perfectly competitive-that has a number of monopolies or oligopolies-no general presumption exists that the transformation (by society) of one of these noncompetitive industries into a perfectly competitive industry will move society closer to an efficient allocation of resources. R. LIPsEY &P. STEINER, ECONOMICS 329-30 (4th ed. 1975); F. SCHERR, supra note 77, at 22-27. Most economists, however, are willing to assume that a move toward competition is at least likely to improve allocative efficiency. R. BoRK, THn ANTITRusT PAAox 114 (1978 Commercial Speech preparation and sale of prescription drugs. Such competition, feared the state, would drive the conscientious pharmacist out of business and endanger the survival of the neighborhood pharmacy." Despite these arguments, the Court Was not persuaded of the merits of Virginia's law. The Court found no direct or necessary relation between drug prices and professional standards." The pharmacist whom the advertising ban enables to charge more than the competitive price may or may not provide superior service. Moreover, the Court thought it significant that pharmacists in any event were subject to close regulation explicitly addressed to maintaining professional standards.'1 While the state's arguments are not inherently implausible, one may well agree with the Court that Virginia's ban against drug price advertising contributed less to the professionalism of pharmacists than to their wealth. ' Certainly, the legislation benefited small, inefficient pharmacies that could not compete effectively with larger concerns if price advertising were allowed. In other words, the advertising ban operated to insulate certain sellers from the competitive marketplace and thus to achieve special advantage for the owners of small pharmacies.' 2 Whether this legislation also redounded to the benefit of the public at large seems more doubtful. The Court, at least, seems to have viewed Virginia's law as nothing more or less than a classic case of special interest legislation incon-" 425 U.S. at 766 (the justifications for the advertising ban "have to do principally with maintaining a high degree of professionalism on the part of licensed pharmacists").
Price advertising, it is argued, will place in jeopardy the pharmacist's expertise and, with it, the customer's health. It is claimed that the aggressive price competition that will result from unlimited advertising will make it impossible for the pharmacist to supply professional services in the compounding, handling, and dispensing of prescription drugs. . . .It is also claimed that prices might not necessarily fall as a result of advertising. If one pharmacist advertises, others must, and the resulting expense will inflate the cost of drugs. It is further claimed that advertising will lead people to shop for their prescription drugs among the various pharmacists who offer the lowest prices, and the loss of stable pharmacist-customer relationships will make individual attention-and certainly the practice of monitoring-impossible. Finally, it is argued that damage will be done to the professional image of the pharmacist. Id. at 767-68. " See id. at 768-70. The issue is not free from doubt, but on balance, the Virginia Board of Pharmacy opinion seems persuasive in demonstrating the unwisdom of Virginia's law against drug price advertising. No reason exists to doubt the Court's assessment that the advertising ban would inhibit competition and lead to artificially high drug prices, and, although the point is certainly arguable, the Court may also be right to discount the purported contribution of economic inefficiency to high professional standards. '" 4 These concerns undoubtedly are sufficient grounds to warrant criticism of Virginia's policy and opposition to its continued enforcement. 0 5 It is surprising to discover, however, that these economic considerations add up to a constitutional impediment to legislative control of the marketplace. It is all the more startling to be told, as Virginia Board of Pharmacy announces, that the source of that constitutional restraint is the first amendment. One might have thought, as the Court has so often proclaimed, that demanding judicial review of economic legislation was a concern of the past.' 0 Even if that tradition* were to be revived, one would expect to find the constitutional safeguards of economic liberty to be housed within the flexible contours of due process of law. Instead, economic due process is resurrected, clothed in the ill-fitting garb of the first amendment, and sent forth to battle the kind of special interest legislation that the Court has tolerated for more than forty years." 0 7 In short, the Supreme Court has recon-'10 The example is not unusual. A number of regulatory restraints, similarly justified in the name of "quality," seem designed to serve the welfare of those who are able to enter. See A. ALcHiAN Professor Baker is hostile to the development in Virginia Board of Pharmacy. He is unable to fit the protection of commercial speech within the Emerson theory of the first amendment. See Baker, supra note 49, at 3. He is also troubled by the link between that case and Lochner. See id. at n.22. Professor Baker does not discuss Virginia Board of Pharmacy in terms of the "political speech" rationale, however, for he apparently does not accept the Meiklejohn theory of the first amendment. He objects, instead, to constitutional protection not only for speech that "does no more than merely propose a commercial transaction," but also for all speech that is motivated by the speaker's profit motive, even if overtly political, because he does not believe that this speech "can be attributed to the choice of a free agent." Id. at 35. Professor Baker asserts that " [t] he possible motivations structurally attributable to the 'political commercial speech' show that it must be included within the category of commercial speech," id., and concludes that where speech is induced by a profit motive, "allowing for human choice requires that the authority to control this speech be located where choices can be based on substantive values and constitutive concerns-in other words, in the political realm." Id. at 36 (footnotes omitted). This approach makes the rejection of Virginia Board of Pharmacy easy; commercial advertising becomes merely a subset of unprotected speech because it is motivated by the desire for profit. Such a position rests on a rejection of the theory underlying the Meiklejohn interpretation of the first amendment in that it denies and warrants thorough reconsideration.
Were it not for the first amendment trappings, this revivification of Lochner would no doubt excite substantial opposition. At the very least, it would be recognized as a contradiction of the heretofore settled idea that the Constitution tolerates extensive regulation of the economy. Various decisions have reiterated that proposition in a host of different contexts. For example, government constitutionally is free to restrict production of a good, 110 to determine the prices and conditions of sale," and even to ban certain items from the marketplace."
2 Government also has the authority to limit access to a profession," 3 to prescribe wages and conditions of employment," 4 and even to outlaw certain lines of work. 1 Additionally, government may distort the free market economy by licensing a monopoly, 116 by creating other barriers to entry, 1 7 or by subsidizing public competition to private industry." 8 In all of these ways, government
Commercial Speech may regulate and affect commercial transactions. According to Virginia Board of Pharmacy, however, government may not suppress the solicitation of commercial transactions in the form of business advertising. That kind of regulation is supposedly barred by the first amendment, even though it does not implicate the traditionally accepted meanings of freedom of speech. The problem, says the Court, is that the ban against drug price advertising impairs the economic welfare of the individual consumer and contributes to aggregate economic inefficiency. These values are also implicated, however, by every one of the laws mentioned above. Every kind of legislative restraint on the operation of the free market economy may be used to favor one group at the expense of the public at large and thus to further one or another social objective by encouraging an economically inefficient allocation of resources. Indeed, such results are commonplace. Price supports for farm products raise the price of bread and maintain an inefficient concentration of resources in food production."' Minimum wage laws add to unemployment, especially among young and unskilled workers, and distort the aggregate labor market. 2 0 Exactly the same values that are impaired by Virginia's ban against drug price advertising are also invaded by these and most other instances of governmental regulation of the economy. Of course, countervailing social objectives often may justify governmental displacement of the free market, and we are very far from suggesting that regulation of the market is necessarily, or even presumptively, undesirable. The point is, rather, that such judgments are properly left to popularly elected legislatures. In terms of constitutional values, price supports, minimum wage laws, and advertising bans are utterly indistinguishable. Constitutional objection to such laws stands or falls on precisely the ground asserted in Lochner v. New York and repeatedly repudiated in the decades since then.' 2 1 power resulting from construction of federally owned dams may be converted to electricity and sold to private parties).
. 1 See notes 108-18 supra and accompanying text. Professor Posner has implied that economic regulation should be scrutinized by the judiciary on more or less the same basis as political speech regulation:
A final question considered here is whether political and economic rights are as neatly separable as the Supreme Court apparently believes. Political dissent requires Exactly the same point can be made in terms of the familiar notion that the greater power normally includes the lesser. Nothing in the federal Constitution bars a state from legislating prescription drug prices,122 even if the prices were set significantly higher than those that would prevail in a competitive market. Ancillary to such action, the state might also forbid commercial advertising of prescription drugs at any price other than that authorized by law.
3
Given the authority to set prices in the first place, there is nothing remarkable in the extension of legislative control to price advertising. After all, if it is illegal to sell the X drug at the Y price, then no legitimate reason can be found to advertise such a sale. The typical business advertisement-speech that does "no more than solicit a commercial transaction" 24 -serves no valid purpose when the underlying transaction is forbidden by law. The Supreme Court substantial financial resources. In a society in which activity was completely controlled by government-in which paper was rationed, printing was licensed, and the state, directly or indirectly, was the principal employer-it would be extremely difficult to organize and finance political activity in opposition to the government. In the Joseph McCarthy era, people believed to be sympathetic to communism were barred from government employment, even in nonsensitive jobs. These people did not starve. They found jobs in the private sector and today some of them are again active in politics. The cost of dissent would have been greater had the government been the only employer so that the consequence of holding unpopular views might be denial of all opportunity to obtain a livelihood. Although no single economic regulatory measure brings us measurably closer to complete governmental control of economic activity, the Court has been unwilling to tolerate even slight encroachments on First Amendment freedoms. R. POSNER, supra note 88, at 550-51. Professor Coase has also made a similar suggestion: "Support for the First Amendment is dependent on the view that government intervention in a particular market would be bad. Why not, then, be consistent and apply this view of government intervention more widely?" Coase, supra note 77, at 4. See also Coase, The Market for Goods and the Market for Ideas, 64 Am. ECON. REV., PAPERS AND PROCEEDINGS 384, 389 (1974) . These objections would seem to be directed to the Court's interpretations of the due process and equal protection clauses of the Constitution. Although that inconsistency may well be found in the Court's post-Lochner interpretations of the Constitution, our point is narrower in focus: given the Court's evident rejection of Lochner, its recent treatment of commercial speech under the first amendment is inexplicable especially in light of its willingness to tolerate commercial speech restrictions under the fifth and fourteenth amendments, see note 71 supra and accompanying text.
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Commercial Speech apparently has accepted this reasoning and has indicated its readiness to uphold legislative regulation of commercial advertising "incidental to a valid limitation on economic activity."
' s
The significance of this analysis lies in its application to the instance in which the legislature has not exercised its "greater power" over the underlying economic activity. Thus, for example, the legislature rationally might, conclude that the sale of cigarettes should be allowed but that advertising should be banned to discourage new users.' 2 1 In such a case, according to the reasoning of Virginia Board of Pharmacy, governmental control over price advertising would offend the first amendment.'" This conclusion only makes sense if one assumes a first amendment value in the advertising of cigarettes independent of its role in encouraging or facilitating the sale of cigarettes. The latter transaction the government concededly has the power to forbid or control. If independent first amendment significance did exist in this instance, it would also exist when the state has declared the underlying transaction unlawful. So, for example, some legitimate function would arise for the advertisement, "I will sell you the X drug at the Y price," even where the sale is forbidden by law. That no such independent purpose in fact can be identified confirms the hypothesis that the significance of ordinary business 121 Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376, 389 (1973) ("[any First Amendment interest which might be served by advertising an ordinary commercial proposal and which might arguably outweigh the governmental interest supporting the regulation is altogether absent when the commercial activity itself is illegal and the restriction on advertising is incidental to a valid limitation on economic activity"). See also Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456 (1978) ; Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. at 388. In Pittsburgh Press, the Court properly recognized that the ability to ban the commercial advertising did not give the state license to interfere with the discourse by which the substantive decision to ban or not to ban is formulated and affected. Id. at 391 ("nothing in our holding allows government at any level to forbid Pittsburgh Press to publish and distribute advertisements commenting on the Ordinance, the enforcement practices of the Commission, or the propriety of sex preferences in employment"). That "political" dialogue is at the core of the Meiklejohn theory of the first amendment. It is interesting to note, in light of Virginia Board of Pharmacy's linedrawing discussion, that the Pittsburgh Press majority discussed nothing of that sort.
121 See note 9 supra. See also note 128 infra. rn The Court, of course, could avoid this result by giving more weight to the government's interest in suppressing cigarette advertising than they gave to Virginia's interest in banning drug price advertising. The public health justifications for preventing the solicitation of the purchase of a carcinogenic product are quite strong. See Capital Broadcasting Co. v. Mitchell, 333 F. Supp. 582, 585-86 (D.D.C. 1971) , aff'd, 405 U.S. 1000 (1972). Note, however, that such justifications, or any opposition to them, must focus on the wisdom of discouraging the underlying transaction-the sale of cigarettes-rather than on the value of the "speech" standing alone.
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Vol. 65:1 advertising lies entirely in its relation to the contemplated economic transaction. 2 8 It follows that such advertising should be subject to governmental regulation on the same terms as any other aspect of the marketplace. The point can be put more vividly by comparing Virginia Board of Pharmacy with North Dakota State Board of Pharmacy v. Sny-" A number of states, for example, have statutes that regulate or prohibit the use of "loss leaders"-the practice of selling certain products at below cost to "lead" consumers into a store, where they presumably will buy other products as well. The Supreme Court has upheld these regulations. See Safeway Stores, Inc. v. Oklahoma Retail Grocers Ass'n, 360 U.S. 334, 341-42 (1959) . If, however, states wished for some reason to ban the advertising of loss leaders but not the selling below cost (because, for example, they were more concerned with the solicitation aspect than the below-cost selling aspect, and thought that this would be easier to police than an "intent" test), application of the decision in Virginia Board of Pharmacy would lead to the conclusion that the advertising ban without an underlying product ban runs afoul of the first amendment. This distinction is pointless. The substantive effects of these two approaches are indistinguishable because the purpose of a loss leader, definitionally, is to lead people into the store. We are unable to discern, in effect or in theory, the difference between a regulation that prohibits the use of loss leaders and a regulation that simply prohibits the advertising of loss leaders-except that the latter might be slightly more favorable to consumers and somewhat easier to administer. In prohibiting the latter but not the former, no discernible value appears to be promoted and certainly no first amendment value. A cost is imposed, however: a state is deprived of what might in fact be a sensible tool-banning the solicitation but not the sale below cost-and is driven to an all-or-nothing choice.
I Advertising restrictions repeatedly have survived constitutional objections on grounds other than those posed by the first amendment. See, e.g., cases cited note 71 supra. The Court in Virginia Board of Pharmacy passed by these cases, noting that "[tihe challenge now made, however, is based on the First Amendment. This casts the Board's justifications in a different light, for on close inspection it is seen that the State's protectiveness of the citizens rests in large measure on the advantages of their being kept in ignorance." Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. at 769. While this argument is not based on economics, it employs the same mode of reasoning as the Court's economic justifications-and seems infirm for those same reasons. The Court broadly asserts that the choice between the paternalism of protective regulation of consumers and the free market of opened channels of communication is not a decision left to legislative bodies because " [i] t is precisely this kind of choice, between the dangers of suppressing information, and the dangers of its misuse if it is freely available, that the First Amendment makes for us." Id. at 770. The argument does not explain why this rationale applies to first amendment, but not fifth and fourteenth amendment, analysis. The Constitution does not prohibit substantive paternalism, as a recent and growing body of consumer protection legislation attests. See, e.g., Consumer Credit Protection Act, 15 U.S.C. § § 1601-1691 (1976); MagnusonMoss Warranty-Federal Trade Commission Improvement Act, 15 U.S.C. § § 2301-2312 (1976).
The Court acknowledges as much in Virginia Board of Pharmacy. See 425 U.S. at 755-56, 769. We thus encounter the same "greater-includes-the-lesser" problem: the first amendment makes that decision for us only if the information is within the ambit of the first amendment protection. If the information is made available to facilitate the economic purchasing decisions of consumers, however, it is hard to articulate a reason to protect that information where more drastic, substantive regulatory powers are available to the governmental regulatory bodies.
[Vol. 65:1 to make prescription drug prices higher than would otherwise be the case and thus to effect a wealth transfer from consumers to pharmacists. " ' All the economic evils identified by the Court in Virginia Board of Pharmacy are present as fully in the North Dakota case, yet not a single justice voted to strike the latter statute. This outcome cannot be attributed to judicial enthusiasm for North Dakota's brand of special interest legislation. Rather, it reflects a profound and hitherto consistent regard for legislative authority over economic affairs. That deference has been shown not only in North Dakota State Board of Pharmacy but also in numerous other modem decisions upholding laws that were arguably unwise, unfair, or opposed to the public interest.' 39 No deference was found in Virginia Board of Pharmacy because that case happened to involve something called " §peech." As we have tried to show, that statute had nothing to do with any intelligible understanding of the meaning of the first amendment. Its invalidation under that rubric constitutes an unwarranted, and probably unintended, resurrection of economic due process in the guise of the freedom of speech.
Finally, the Court in Virginia Board of Pharmacy carefully noted that the guarantees of the first amendment do not apply to commercial speech with their usual force."1 0 Indeed, the Court emphasized M' See notes 87-92 supra and accompanying text.
131 See cases cited note 71 supra. A bare month after the decision in Virginia Board of Pharmacy, the Court was confronted with an equal protection claim of a hot dog vendor who was excluded from operating in the French Quarter of New Orleans by a statute that allowed such operation only by" 'vendors who have continuously operated the same business within the Vieux Carre . . . for eight or more years prior to January 1, 1972. '" City of New Orleans v. Dukes, 427 U.S. 297, 298 (1976) 488-489 (1955) . In short, the judiciary may not sit as a superlegislature to judge the wisdom or desirability of legislative policy determinations made in areas that neither affect fundamental rights nor proceed along suspect lines, see, e.g., Day-Brite Lighting, Inc. v. Missouri, 342 U.S. 421, 423 (1952) ; in the local economic sphere, it is only the invidious discrimination, the wholly arbitrary act, which cannot stand consistently with the Fourteenth Amendment. See, e.g., Ferguson v. Skrupa, 372 U.S. 726, 732 (1963) . Id. at 303-04. See Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 316-17 (1976) (upholding statute requiring mandatory retirement at age 50 against constitutional challenges).
'"The Court noted that [o] bviously, much commercial speech is not provably false, or even wholly false but
to the traditional understanding of the freedom of speech than governmental evaluation of the deceptiveness of political statements. Yet nothing could be more palpably wrongheaded than the extension of this approach to protect deceptive or misleading solicitations of commercial transactions. The Court has recognized the difference and announced its willingness to allow suppression of misleading commercial speech. That seeming contradiction once again shows how far ordinary business advertising is removed from the traditional concerns of the first amendment and how plainly the freedom of speech has been diverted to serve the entirely unrelated values of individual economic'liberty and aggregate economic efficiency.'
IV. CONCLUSION
It is possible, of course, to view Virginia Board of Pharmacy as based on a rationale much narrower than the revivification of economic due process in the guise of commercial speech. One may take the decision as representing merely that "good" commercial speech should be protected, whereas "bad" commercial speech, as before, should continue to be subject to state regulation. In these terms, Virginia Board of Pharmacy is an easy case. The Court's discussions of the free enterprise system and of the adverse impact on "the poor, the sick, and particularly the aged"' 46 suggest what is all too apparent. The parties and the cause affected the outcome of the case. The immediate result may not be disturbing: no one is "against" lower prices, the facilitation of consumer choice, and the alleviation of human distress. That, one suspects, is why so many commentators have expressed approval of the decision even while noting some uncertainty as to its rationale.' 4 7 It requires no elaboration, however, to conclude that a constitutional decision justified only on this ground is a misuse of the first amendment and a departure from the principles that should govern the exercise of judicial review in a representative democracy. That is not to say, however, that the '1 Compare Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. at 765 ("[slo long as we preserve a predominantly free enterprise economy, the allocation of our resources in large measure will be made through numerous private economic decisions. It is a matter of public interest that those decisions, in the aggregate, be intelligent and well informed. To this end, the free flow of commercial information is indispensable"), with id. at 771 ("[o] bviously, much commercial speech is not provably false, or even wholly false, but only deceptive or misleading. We foresee no obstacle to a State's dealing effectively with this problem"). [Vol. 65:1
